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PROCEEDTINGS
(10:05 a.m.)

MR. MATTEO: Now that we'wve got
everybody in place, we'd like to call this public
meeting of the USPTO and Public Advisory Committee
to order.

My name is Damon Matteo. I'm the
chairman, and I'd like to offer my apologies
(inaudible) today, not being able to be there
(inaudible) unavoidably detained here on the West
Coast.

I'd like to welcome those here in person
and those listening (inaudible). And to kick off
the meeting what I'd like to do is have
introductions go around the table.

Bob, perhaps if you could (inaudible) as
well.

MR. STOLL: Good morning. What I think
I heard you saying, coming in and out, was that
you wanted the introductions, and I guess I'll
start off.

I'm Bob Stoll. I'm the commissioner for
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patents.

MR. BORSON: I'm Ben Borson, member of
PPAC.

MS. FOCARINO: Peggy Focarino, deputy
commissioner for patents.

MR. MILLER: Steve Miller, member of
PPAC.

MR. FOREMAN: Louis Foreman, member of
PPAC.

MS. KEPPLINGER: Esther Kepplinger,
member of PPAC.

MS. TOOHEY: Maureen Toohey, member of
PPAC.

MR. BUDENS: Robert Budens, member of

PPAC.
MS. FINCH: Catherine Finch, vice
president of NTU-245 and member of PPAC.
MR. ADLER: Mark Adler, member of PPAC.
MR. PINKOS: Steve Pinkos, PPAC member.
MR. STOLL: And, Damon, we'll be handing
it back to you.

MR. MATTEO: Can you hear me there?
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MR. STOLL: Yeah. The suggestion here
is that you get closer to your microphone from our
experts here.

MR. MATTEO: That's not possible. I'm
about as close as I can get.

MR. STOLL: Okay.

MR. MATTEO: I'll try and speak a little
louder, if that helps.

MR. STOLL: Yes.

MR. MATTEO: Okay. So just a few
housekeeping issues as we (inaudible). Some of
them will sound familiar.

As PPAC members, we're (inaudible) for
our private sector (inaudible) then the
prospective, but then we always remind all members
to leave their (inaudible) sector affiliation
behind and (inaudible) and PPAC.

So with regard to public (inaudible), we
do our best to get public questions. It's not
possible to do real-time questions, you can get
questions to PPAC at USPTO.gov. We'll try to get

those questions answered either at a break or



10

11

12

13

14

15

16

17

18

19

20

21

22

(inaudible) the meeting, and I think we're
stumbling over some of those (inaudible) problems
now.

But for housekeeping (inaudible), if you
are dialing in, please place your phone on mute to
limit background noise.

And, if I may, what I'd like, before we
begin in earnest is to take a moment for a special
recognition. For those of you who are not aware,
PPAC members serve a (inaudible) term as defined
by statute. Three of the current members of the
PPAC (inaudible) this month, so this will be their
last PPAC. Those members are Louis Foreman, Scott
Kieff, and Esther Kepplinger.

And, if I may, by way of personal
reflection, when I first took over as chair of
PPAC, I mentioned that anything I might accomplish
here was done on the shoulders of giants. Well,
as it turns out (inaudible) of PPAC have
(inaudible) expression. It's been more like
working shoulder to shoulder with giants, and

we've done some marvelous work over the course of
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their tenure here at PPAC.

Their contributions to PPAC are too many
to name, also too valuable to forget. It has been
my personal and professional privilege to work
with all three of these talented individuals, and
they will be missed greatly. And all the more
reason I wish they had (inaudible) this meeting.

And Louis, Scott, Esther, do you care to
say anything at this point or (inaudible)
comments?

MR. STOLL: They're good.

MR. MATTEO: Okay. All right then.
Well, what I'd like to do then is turn it over to
Robert Stoll, commissioner for patents, United
States Patent Trademark office for opening
remarks.

Bob, please.

MR. STOLL: Thanks, Damon. Before I
start with opening remarks, I'd like Ben to
actually restate some of the information you
provided so that folks can clearly understand how

to get their questions in because there were
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technical difficulties with respect to the voice
that came over here.

MR. BORSON: Okay. Thank you, Damon. I
believe that the questions should be addressed to
PPACQUSPTO.gov. We have a facility here whereby
they can be presented to us, printed out, and
presented to us, and also that we will handle
questions as we can. It may not be in real time,
but we will have an opportunity to consolidate
questions; and there may even be an opportunity to
have the public questions addressed in real time
during the presentations.

Now do we have any microphones here for
members of the audience here in Alexandria? Yeah.
We can do that. We can handle that. So I believe
the address is PPACQUSPTO.gov.

MR. BORSON: Thanks, Ben. Good morning,
everybody. Welcome to the Unites States Patent
and Trademark Office PPAC Meeting. I think this
is the first one of the Fiscal Year 'll, and we've
very happy to be here this morning to talk about

issues related to the Patent and Trademark Office.
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I will be very brief in my remarks this
morning. Most importantly, I would love to thank
the members of the PPAC for the annual report and
the efforts in putting it together. 1It's an
excellent report. I charge it to everyone's
reading list. I think you're going to find a lot
of information there with request to the Patient
and Trademark Office and our efforts over the past
fiscal year, and, again, thank the PPAC members
for all their efforts in putting it together and
all the efforts over the past year.

I just want to talk briefly about what
we did last year, and I think most of you are
aware that the secretary charged us with reducing
first action pendency to 10 months by 2014, and to
20 months for full pendency by 2015. And we
really, under very difficult conditions, were able
to take a real bite out of that.

We reduced our backlog through our 699
efforts, which was an attempt to reduce our
backlog to 699,000 applications by over 26,000

cases, and that was in lieu of approximately a 4.5

10
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percent increase in filings, a difficult year
fiscally in that we were uncertain for a long
period of time what our final funding would be,
which caused us to not have full overtime during
that year and only allowed us to hire at basically
attrition rates for the entire year.

So I am very proud of the efforts of
everyone at the Patient and Trademark Office to
undertake this reduction under these conditions.

I also want to mention to you that we're
continuing our efforts in improving our handling
of applications here at the Patent and Trademark
Office. Our October figures show that we
continued this success into Fiscal Year 2011, as
first action pendency was 25.4 months, down from
25.7.

We've had a successful green technology
program that continues to show strong growth, a
total petitions received as of November 15th are
1,665 with an overall approval rate over 51
percent at this point. 1In addition, 106 patents

have issued under this program as of this date.
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The ombudsman program, which we
initiated last year, is working very well. We're
finding new ways to assist applicants. 1In fiscal
year 2010, we met all of our quality targets, and
our work on improving better patent quality
continues into this fiscal year. And I want to,
again, thank Mark Adler from PPAC in helping us
with new metrics related to our quality analysis.

We continued our partnership with POPA
as of 2010 and concluded by reaching an agreement
on a new examiner performance appraisal plan, and
I'd 1like to acknowledge both Peggy Focarino and
Robert Budens' outstanding efforts in this very

difficult goal. Thank you both very much for

getting us to this conclusion.

Patents is undertaking major systems and
process redesigns with our redesigning efforts.
You're going to hear a little bit about that later
on today. We are reengineering top to bottom, and
I think you're going to be happy with the progress
being made.

We've also had a major breakthrough in
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Telework legislation, and we are currently putting
together what will be, I believe, the President
signing it very shortly if he hasn't already, our
new Telework program here at the Patient and
Trademark Office.

And with that, I'd like to turn it back
over to Damon to proceed with the rest of the
agenda. Thank you very much.

MR. MATTEO: Thank you very, Bob. I
believe next on the agenda we have the finance

update, Tony Scardino, chief financial
officer of (inaudible). Tony, if you would
please.

MR. SCARDINO: Good morning. Thank you.
Hi, Damon.

Hello everyone. Thanks for having me
back. When I was here last time, I guess it was
late September, I had been on the job about one
month, and I'm happy to say I've survive the first
three months here at the PTO, very happily in
fact.

When we talked last, we were going right

13
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into the end of the fiscal year, and we had
estimates for what our actual final numbers were.
The first slide today is actually going to give
you a rundown of our actuals for the end of the
year.

As you'll see -- bear with me. I'm
still new to this pointer thing right here. 1In
red, the collection in excess of appropriation.
That's usually one of the lines that everybody
likes to look at. 1It's almost $53 million that we
collected in -- more than we had access to in
terms of spending. So you'll see our numbers
above that actual fees collection number 2069,
while our appropriate level is 2016.

Also the number -- people like to look a
the numbers at the bottom, the final carryover
amount. We carried over almost $223 million; $122
million of that was on the patent side, and that's
a good thing under a continued resolution.

I'm sure you all know we've been under
our continued resolution since the beginning of

the fiscal year. It expires December 3rd, which

14
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is tomorrow. The house passed another extension
that should go to December 18. And there, you
know, some of what I say is complete speculation
here, but, you know, we all read the same papers,
or have access to the same papers I guess.

The thinking is that Congress or at
least some parts of Congress, some parties, would
like to see an Omnibus bill passed, so they wanted
to extend the resolution so they could keep
working on it. Other folks think, of course, that
we're going to have a year-long CR, new leadership
in the house. We may want to go back to '08
funding levels or '10 funding levels, you know.

My crystal ball is as cloudy as anybody else's
there.

But we, USPTO, would like the
President's budget to be enacted. Obviously it's
a very good funding level. We think we'll have
collections that will enable us to do a lot of the
things that we need to do. The surcharge in there
is what we, of course, would like to get authority

for. So we'll move to the next page and kind of
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go through that a little bit.

We are required each September to kind
of revise our estimates or actually revise our
estimates to Congress and let them know. Since
the President's budget was submitted in February,
what are our collections looking now, our
estimates for collections to be?

So we submitted the following ranges up
here. Again, we submit a range because when
you're forecasting so far in advance, you're not
going to be able to come up with an exact number,
but we always have a working estimate. Our
working estimate in September when we submitted
this to Congress was $2.431 billion.

Now, that assumed the 15 percent interim
fee adjustment or surcharge we call it for the
entire year, starting October 1lst. Because we
don't have the surcharge authority, we're not
collecting the 15 percent, of course. So whenever
-- if a bill is passed, an omnibus that gives us
the authority to collect that, we will not be

bringing in $269 million dollars from the

16
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surcharge. It will be some number less than that.
Roughly, roughly it's about $1 million per day we
lose, and it's not really losing because we're not
collecting it. But if we had collected it
starting October 1lst, we estimated we'd collect
about $1 million extra a day.

So, you know, if you do the math,
whenever a bill is passed, we'll collect some
amount less than our original estimates.

So it's probably a longwinded way of
saying -- one thing I do want to correct, the last
bullet there, "Emphasize Need for a $200 million
buffer," that's actually a typo. It's a $100
million buffer. It was in the President's budget
request and also the House the Senate also
included that in there.

Now there is some discussion that maybe
the buffer could be increased. The House and the
Senate are thinking about it. There's a lot of
things that are still in play, and yesterday was a
furious day. They're working on, you know,

full-year CR options versus an omnibus option.
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So, you know, the appropriations
committees have been very, very busy, very

supportive of our efforts. They understand our

needs, but I don't think anyone knows where we're

going to end up. So we've been trying to, you

know, just educate folks. A full-year CR at 2016

with no surcharge authority, you know, would be

very problematic, versus the President's budget

request, you know, minus less surcharge because it

would get passed later in the year. You know,
it's a $350 million swing from 2016, again,
because that's the CR rate from 2010.

But we don't think Congress will enact
anything that will have 2016. We think they'll
either adjust us for the CR period, or they'll
pass an omnibus, which is similar to the
President's budget. But, again, we really don't
know. No one knows, but we're preparing and
planning for the best and worst scenarios, worst
care.

So the current CR expires tomorrow as I

said. The next CR will go until December 18th,

18
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and we have hopes that a bill, a full-year bill
will be enacted.

Since we met last, there were all kinds
of scenarios proposed, including another
three-month extension, which would have taken us
to the end of February. The administration does
not want to do that. That is just kind of kicking
the can down, but, you know, you could imagine the
new leadership in the house would like to kind of
pass their own budget next January, February. So
it's hard to say where we're going to end up.

And, finally, for 2012, this all plays
into that of course. Whatever we end up with in
'11 would drive our needs for 'l2 to a certain
extent.

So the OMB -- what's called the OMB
passback. We submitted a budget to OMB in
September. They pass back their kind of decisions
or their thoughts on our budget, typically would
have been this past Monday, the Monday after
Thanksgiving. They deferred it a week or delayed

it a week, so next Monday we'll get our passback

19
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from OMB. And then every agency has 3 days, 72
hours to respond.

So we'll be working hard next week to
help shape the President's budget for USPTO. And
then once we get final decisions from OMB, we then
prepare the President's budget. We provide to
PPAC for review, and by February 7th we have to
submit a budget to Congress.

Any thoughts on '10, '1l1l, or '12? Yes.

MR. MILLER: The President's recently
announced that freeze on all salaries. What is
the effect of that for the PTO for '10-'117?

MR. SCARDINO: Well, a couple things on
that. President has proposed it for '1ll, but,

again, he proposed the 1.4 percent increase in his

budget. So, you know, Congress already marked up
all their bills with a pay raise in there. So
they'd have to take action on -- it's almost like

the President is amending his own budget request.
So that's very possible. And then in '1l2 he's got

more control or power over that because he hadn't

submitted his budget yet.
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So what he has told the world is that
I'm going to submit a budget with '1l2 that has no
pay raise in there; 1.4 percent was not a huge
raise to begin with, but obviously it does have
some impact for all employees across the
government. We costed out at I think $18 million
for fiscal year 2011.

So in essence, you know, the pay raise
has always been a little bit of a funny thing in
the federal government where the President often
times -- not President Obama, any President, often
times submits a pay raise, and then Congress will
often times authorize a higher pay raise to match
the military or whatever it may be. So it's
basically an unfunded requirement for the federal
government. So federal agencies are used to
having to kind of absorb that pay rise.

This is the opposite where actually in
the omnibus bill, Congress would have to go in and
shave out money from every agency and say, well,
you don't need the money for the pay raise. So

it's a little different.
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And then for PTO, of course, we don't
get budget authority. So there's no money to
shave for the pay raise. Sort of a very strange
scenario if our collections are the same amount of
money, we would have more money to do other things
with. We'd pay less people, you know, because no
pay raise.

MR. STOLL: Let me just add that if
enacted by the Congress, this would not affect,
from my understanding as proposed, within grades,
and it would not affect bonuses, just so that
you're --

MR. SCARDINO: Right.

MR. STOLL: -- aware of those two
things.

MR. SCARDINO: That's the proposal right
now. Yep.

Any other thoughts or questions? We'll
know more in a week. We'll know more in a few
weeks after that, but right now that's all we
know. Thank you.

MR. MATTEO: The General Legislative
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update. Dana?

MR. COLARULLI: Good morning. My
friend, Tony, was faster than I thought he would
be.

Well, I thought what I'd do is -- and I
don't have the -- is there a remote for the
slides? My apologies.

Good morning. What I thought I would do
this morning, being that this is the -- this is
the last meeting at the end of the 111th Congress
is do a little bit of a wrap-up for you, but we
can go through this fairly quickly. I'll also
give you a sense of at least what we're seeing for
the 112th and what the agenda might be.

So at the end of the 111th Congress, you
know, our challenges continue to be the same.
Funding is number one, and there is two places
where we're having discussions with the hill. One
is continuing with our appropriators. The other
is with our judiciary, the committee of oversight
for the Patient and Trademark Office.

As you all know, the House judiciary
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committee introduced a bill earlier this year, so
there is both authorization and appropriations
areas on the Hill that we're having these
conversations. We expect to continue those
conversations in the 112th given that bill did not
move forward in the House judiciary.

Patent reform clearly is the second big
priority, and then there is a number of other
technical and substantive law changes that we'll
continue to push. Some that weren't done this
year, things like our proposed fix for GIPA
fundings, our proposed fix for clarifying the pay
for judges, two pieces of implementing
legislation. 1I'll go into a little bit more
detail here, but there may be other things that we
want to be more proactive next year on in the
112th -- proactively sending up to the Hill in
reaction to case law.

So those are discussions that we're
having right now. But as of the end of the 111th
Congress, these three items still continue to be

our big focus.
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So in the 111th we had some successes,
really over just the last year. The Trademark
Technical Corrections bill that was one of the
pieces that the administration had sent up and
asked Congress on. They did. Supplemental
appropriations, the $129 million to help support
our patent backlog reduction. That was a huge
success.

More recent successes, our Telework
Enhancement Act, has not been signed by the
President yet, enabling the agency to expand its
Telework flexibility or provide more flexibility
in this Telework program, and I'll talk a little
more about that in a second.

I included this last bill, you know,
clearly a relevant IP bill, but really the
majority of it simply was technical corrections.
There is also a small provision adjusting the
Trademark Bullies study that the office is

currently engaged in developing.

So those are the three items I wanted to

just quickly highlight. One was the Trademark

25
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Bullies study. We're working on that. Congress
has directed us to complete a report by March
17th, St. Patrick's Day. The amendment I
mentioned from the Copyright Corrections Bill
merely was on the phrasing of the scope of the
study. It changed the word "corporations" to the
purpose of which there was some suggestion that
corporations, merely by enforcing their trademark
rights, would be violating the law. Clearly
that's not how we took it. The Technical
Correction fixed that, but otherwise, that's one
of the things that's in front of us, which I
reported to the TPAC on last week.

Supplemental appropriations, I think
we've talked about that quite a bit in this forum.

And then the Telework legislation.
That's the newest bill, and it makes sense to
spend a couple seconds on that. There were
basically three parts of that bill that affect all
federal agency in the Telework program. First
series of provisions really were to bring up other

federal agencies to where we think PTO already is,
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really taking Telework as a serious business
model, making our Telework program part of our
overall operations. It encourages other agencies
to do that.

A second provision provides for a test
program at GSA that other agencies can apply to,
to their flexibility in their travel regulations
and expend Telework opportunities.

A third provision is a PTO specific
provision. This is one that we had extensive
conversations with the Hill on. To in effect
allow us to waive our biweekly requirement for
examiners to return to the office, and it requires
a number of things including creating an oversight
committee to implement this particular provision.

The President has yet to sign this bill,
but we expect him to do so probably in the next
week. He is 10 days from when it was sent from
the Hill. It was sent I believe Jjust at the end
of last week or the beginning of this week. I'm
losing my days now. But we expect it actually to

be signed within the next week, and when it's

27
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signed, we'll move immediately to create an
oversight committee and start implementing this
provision, which really will allow us to take our
Telework program to the next step.

So pending -- this is a slide that I've
shown to this group previously, and I think I've
mentioned a number of these already: Patent
reform legislation clearly, the House Judiciary
Funding Stabilization Bill. The four remaining
easy pieces, the implementing legislation I
mentioned, that's the Hague and the PLT;
performance rights, another issue that has been
pending over a few Congresses, and the
administration and DOC has supported that
legislation. So that will be reintroduced next
year we expect.

And the last category, IP Attaches. We
continue to see proposals to expand to alter our
IP Attache program. Generally the proposals are
supportive proposals of our current IP Attache
program, so we expect those conversations to

continue next year as well.
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So what can we expect for the 112th
Congress? Republican majority in the House. You
know, it's unclear what changes the new Republican
leadership of the judiciary committee might choose
to implement. There has been an IP subcommittee
in the past. We've heard rumors that that might
be on the table again this year, but certainly the
leadership changes. And actually, it's going to
change both in the House and the Senate.

In the House, the majority has changed,
so the ranking member, Lamar Smith, is the
presumptive committee chair. Leadership elections
don't take place until the new Congress convenes.
So these decisions will officially be made by the
end of January, but we assume, and, in fact, it's
clear that Lamar Smith also assumes that he'll be
the chair; and he is already trying to make plans
and build his agenda for next Congress. And we've
talked to him a few times, both the staff and the
member himself.

This is a member that has a background

on patent reform. He helped to initiate a lot of
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the discussions four Congresses ago. He held a
number of hearings. He has, I think, a vested
interest in seeing this legislation through. So
this could be good news for patent form.

He also, in recent statements, has said
that he's looking to work with his Senate
colleagues so that any bill that's introduced, you
know, can move through the House and also be
addressed by the Senate. So we'll be watching
that closely, certainly current Chairman Connors
will still be in the leadership; so we'll watch
him as well.

On the Senate side, one change in the
ranking member. Sessions was the ranking member
this year. That member has gone off to another
committee, and Chuck Grassley from Iowa is likely
to be the ranking member in the 112th Congress.

Now Chuck Grassley has been involved in
the patent reform discussions. In particular, he
has been very supportive of what is a more minor
change in the bill on Bayh-Dole and the royalties

that universities can receive under Bayh-Dole,
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increasing those royalties available to the
university.

So he may be active. It is unclear how
vested he is in the overall patent reform.
Although, as I said, he has been involved in the
discussion throughout.

I've already suggested this last bullet.
So from comments from Lamar Smith and others, it
suggests that patent reform may move quickly, at
least in the beginning of the next Congress to be
introduced and to at least start its progress.
It's, as you all know, a number of hurdles to
moving legislation, but at least I think we can
expect seeing a bill introduced pretty quickly,
probably in the house and then to the Senate maybe
at the same time, yet to be determined.

But I think certainly patent reform will
continue to be one of those things that both the
House and the Senate want to get done, so I think
that's a good sign for seeing legislation happen
in the 112th.

I know Tony had spent some time already

31



10

11

12

13

14

15

16

17

18

19

20

21

22

on what the current situation is with our funding.
Tony 1is spending a lot of his time, and I'm
spending a lot of my time as well trying to watch
progress on this and really make sure that folks
on the Hill who are making decisions understand
what our request is. And not only they understand
the need for the funds, but they also understand
the need to have both of these two things, both of
these bullets.

If the Congress gives PTO the ability to
increase its patent fees by 15 percent, they also
need to give us a parallel ability to spend those
fees, and we've been very strongly arguing that we
should be able to spend all of the fees that we
collect. It's a very delicate time at PTO. We're
making some progress. That progress will come to
a dramatic halt if our funding is in jeopardy.

So, you know, we've been trying to be
good advocates on behalf of the agency here, and
this case is supporting the President's request
and supporting what we know the agency needs to be

successful.
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So with that I'll end, but I'm happy to
take any questions that folks have about what may
or may not happen next Congress.

MR. ADLER: I don't know that this is
for Dana, but maybe it's for your, Bob. What are
the budget implications of the Telework
legislation if it was expanded and changed in
terms of the reporting requirements? Have you
factored that into the 2011 or 2012 budget?

MR. STOLL: We are working on that. I
think that there is some factors in the 2011
budget for it if I'm not mistaken, but the -- I
mean, we're going to have to buy setups for remote
locations. There is the discussion of how many
times we bring folks back and pay for their --

There are costs associated with it. I
don't know what the actual numbers are, but I can
have somebody get those numbers to you guys.

MR. COLARULLT: And I'll add that, you
know, part of the discussion with the Hill as this
legislation was being addressed, the Hill asked us

for, you know, what our cost savings would be.
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You know, there's been lots of discussion as this
bill moved forward on what are the costs and what
are the potential savings. So we have some
information on that as well I can share.

MR. PINKOS: Thanks, Dana. Just a point
of clarification or expansion, the key crux of
this -- please tell me if this is correct -- is
that, you know, now the office will be able to sit
down with Robert and others and have the
flexibility to essentially have a nationwide
workforce, to have examiners working potentially
from anywhere if the office can pull it off from a
training, and IT standpoint, and reporting
standpoint, and also, as Mark asked about, a cost
standpoint of how often do people need to come
back to the mothership and who bears the cost. Is
that correct?

But the idea though is that you now have
the --

MR. COLARULLI: Authority.

MR. PINKOS: -- authority to do that.

The chains have been loosened and people don't
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have to come back twice a week or twice a bi-week,
excuse me.

MR. COLARULLI: And an easy way to think
about this is, you know, we've expanded our
flexibility within the 50-mile radius. The
biggest impact for this bill is it allows us to do
beyond 50 miles what we're already doing within
the 50 miles. And technically what the bill does
is it allows an employee to waive their
entitlement to the agency paying for their travel
back.

We have employees right now that are
paying their own way, and we are forced to require
them to come back every two weeks. We want to
expand the program, allow these employees to
continue to do this, and, frankly, not require
them to come back when they don't need to. That
travel back to the office is downtime. It's time
that's not productive time, and it's a burden on
the employee that's not necessary.

MS. KEPPLINGER: I wondered if you could

tell us something about the implications for
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in-person interviews, which I know the
practitioners that I am familiar with find these
to be extraordinarily helpful and more helpful
than a telephone interview, if you know anything
about that. And, secondly, would there be
opportunities for interviews off premises, which
in the past have not been permitted.

MR. STOLL: Again, Esther, we're working
on all of that. We've been -- we will be
experimenting with different mechanisms for
undertaking that in the future. We are discussing
a lot of issues whether to maybe have a location
outside of the Washington Metropolitan area for
holding a personal interview somewhere close to
where they're residing.

We are -- we currently have issues with
respect to personal interviews now with folks,
almost 3,000 of them, telecommuting. There have
been some problems with it, but I think that we're
working those out. And it's possible that we may
be using technology solutions where there is more

of a video, maybe not in-person but a capability
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of seeing, for example, the applicant pointing to
a graph and saying this is what I mean here.

So we're looking at all different
aspects, and of course we'll be in discussions
with Robert Budens as to find the most effective
methods for being able to provide applicant with
an in-person interview or something as close to it
as possible.

MR. MATTEO: Okay. No more questions
from the floor? Very good.

What I'd like to do then is introduce
Peggy Focarino, deputy commissioner for patents,
who will give us an operations update.

MS. FOCARINO: Okay.

MR. MATTEO: Peggy?

MS. FOCARINO: Thank you. Thanks,
Damon. I'm going to quickly give you an overview
of some of the highlights of the last fiscal year,
and I think that Bob Stoll has touched on several
of these at a higher level. So I'll give you a
little more detail. I'll quickly go through them

so that we can have an opportunity to have a
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discussion afterwards on any areas that you want
to have some more discussion on.

Let's see. Okay. So as Bob mentioned,
we experienced an increase in our filings in FY10
that were at level a little over four percent of
what we had predicted. So that added to the
backlog obviously. We experienced an increase in
productivity, so we finished the year at 104
percent of our goal, which was really good
considering some of the changes that we had put in
place including giving more time to examiners. So
it's not something that you would intuitively
expect.

We granted 233,000 patents, so our
output was up in grants, allowances. Patent
allowances were at 240,000.

And Bob mentioned our initiative to work
off our backlog, and I think we had talked about
this the last time. But we really had a big push
from our examiners to work off new cases, and it
resulted in 27,000 cases being worked off in the

fourth quarter.
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So they really made a great effort at
trying to reach that 699,000 goal, and I'll show
you in another graph how we ended up exactly. I
think Bob mentioned it, but even though we didn't
make it, I think we really came close and a lot
closer than we thought we would based on that
increase in filings that we experienced.

In gquality, Bob mentioned our two

quality metrics that we did come out at the end

higher than our targets. As you know, we've added

new quality measures. So we now have a total of
seven, and Bob Bahr will be talking a little bit
more about that.

And our board numbers continue to be
fairly decent, although it's an area that you're
going to hear about. We've got some initiatives
to try to improve the quality of the cases going
to the board. But affirmed and affirmed in part
are at 63 percent for the year.

The tech support, also we had a good

year in trying to make progress because we've had

some issues in '09 with amendment entry continuing
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to go up. You can see there that at the end of
the '09, we're almost to 35 days for an amendment
to be entered, and in Fiscal Year '1l0 we finished
the year at a little over 5 days. So really huge
push to get those timeframe way down.

And tech support, we also have an
independent quality review of their work, and
their error rate is under 2 percent, so really,
really good. And they -- they can continue to
exceed their production goals, and their quality
error rate targets, and their amendment entries.
So they also had a phenomenal year.

Bob mentioned the Green Tech, and he
told you how many petitions in total down there;
but this just shows you the breakout of how many
are awaiting decision, the grants at 800, a little
over 50 percent dismissals, and then how many were
denied.

The Ombudsman program was also
mentioned. I thought you would be interested to
see by tech center the volume of inquiries, and

your attention probably will be drawn to those two
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mechanical tech centers on the right. We are
looking into those particular inquires in detail
to see what the reasons are. Is it something to
do with perhaps more training is needed in those
areas or could be the volume of work. It could be
pro se applicants.

Some of the initial feedback we're
getting is that some of the ingquiries in those two
areas really are more general in nature and could
have gone to the General Inventor Assistance
Center. So we're really trying to get drilled
down to make sure we don't have a problem in this
area that we really need to address. So we're
trying to get the team to really dig in and find
out why, but the overall feedback on the program
has been fairly positive.

Interviews. Esther just asked a really
good question about interviews, and interview time
is up. And these are examiners picking up the
telephone in most cases to call applicants. You
can see they spent 138,000+ hours in FY10 doing

this, and it has resulted in I think a lot of
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positive feedback from our stakeholders and
hopefully leading to early disposition of the
issues in an application.

The First Action Interview Pilot
Program, has resulted in an allowance rate that is
over twice that of other filings. And, again, you
know, we're trying to strive for collaborative
relationship with stakeholders and to move our
culture in that direction. So I think, you know,
we're definitely on our way. We still have a lot
of work to do.

And Bob talked a bit about the
interview. We had a meeting on this yesterday.
Esther, it's actually on my list to talk to Robert
about because we would like to get a team together
to try to focus on a plan to address this personal
interview issue. In particular, I think it was
mentioned that examiners within the 50-mile radius
now have their duty station changed, right? So
that's a couple thousand examiners, but as we
implement the new Telework legislation, we will be

adding to this issue. And we really need to find
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some productive solutions to it.

The backlog. I mentioned that we had a
really big push in the fourth quarter, so you can
see that we didn't make our target; but we came
pretty close. And as filing increase, as you
know, and depending on the budget situation with
the hiring, we may be making really good progress
and then, you know, kind of have the rug pulled
out from under us so to speak. But we continue to
make a lot of headway here.

The pendency. We've got some really
aggressive targets, so this just shows you where
we finished in '10, at the end of Fiscal Year '10.
And we have a target first action pendency of 10
months and total pendency of 20 months in 2014 and
2015 respectively. So we will have efforts that
are focused on that, that I'll talk a little bit
about in a minute.

The allowance rate. We had an increase
in our allowance rate. I told you how many
patents were granted, but the allowance rate is up

from what it was in '09. We don't have a target
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for an allowance rate, but, you know, certainly we
want to get actions per disposal down, which we
are going.

We are encouraging that examiners reach
out and indicate allowable subject matter in early
time and prosecution, and certainly we're on our
way to getting people to be much more focused on
that.

This just shows you what the quality
targets were and also where we ended up at the end
of the year. On our historical measures,
obviously we're doing quite well, but we know that
those were not necessarily as balanced as our
stakeholders thought; so we've added new measures,
which we will be looking at.

This is a really interesting slide in
that it shows you currently, if you look at all
the cases that are in the backlog, it shows you
the age of the particular cases that are in the
backlog, so anywhere from the newest cases filed
that are 1 or 2 months old out to, you know, some

that are several dozen months old. And if you
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think about getting to 10-month first action
pendency, that backlog tail that shown there has
to be compressed so that cases are not really,
really old because you will never get to 10-month
first action pendency.

So we have a team together led by Jim
Dwyer, and we are coming up with a plan to try to
work that backlog tail off. And we'll have to
really focus on that over the next year, two years
in order to even have a hope of making 10-month
first action pendency. You just can't have older
cases 1in your backlog to make that kind of
pendency. So that will be a critical, critical
initiative.

Esther?

MS. KEPPLINGER: I hate to bring it up,
but two questions. In this backlog, are RCEs
included?

MS. FOCARINO: No.

MS. KEPPLINGER: Okay. So that's the
one problem --

MS. FOCARINO: Right.
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MS. KEPPLINGER: -- with all of this
data because actually even on your backlog
numbers, this graph is actually probably up not
down because the RCEs aren't included.

MS. FOCARINO: You're right. You're
right.

MS. KEPPLINGER: So it's a little
misleading --

MS. FOCARINO: Mm-hmm.

MS. KEPPLINGER: -- and that's -- and
because RCEs are such a significant number of the
cases right now, it skews all of your statistics
if they're not included.

MR. STOLL: I do believe that on the
dashboard, the RCEs are included. So it is
discernable as to where the RCEs affect the
pendency issues.

This is a totally different issue
though. We're trying to attack that tail,
exclusive of the RCEs, as we've decided, as you
well know, to move where they actually appear on

examiner's docket now to special new instead of
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amended, but this is a different initiative that's
honing in on the tail of the non-RCE filings. But
I just want you to be aware that those numbers
with RCEs are on the dashboard.

MS. KEPPLINGER: Understood, understood.
But if somebody just looks at some of the things,
they can be misled.

MR. STOLL: Well, for definitional
purposes, the backlog is, not counting the RCEs,
initial case filed before an examiner picks it up
for our first office action.

MS. KEPPLINGER: But it's serialized

filing, utility plant and reissue. Right, right.

Okay.

MS. FOCARINO: Okay. Let me just go
back to this a minute. So these are the ages of
the cases. You can see that we have some very old

ones, and just for your information, that backlog
tail portion, most of those cases reside in tech
centers 2600 and 3700. So these cases are not
uniformly spread over the course. So there's a

very big challenge in trying to leverage resources

47



10

11

12

13

14

15

16

17

18

19

20

21

22

48

and perhaps even move work around to be able to

attack this tail. Those will be the two key

components of the initiative, is looking at where

the resources are that might be able to do this

work, or if the work has been classified in an

area that perhaps could be just as well examined

in another area at a high level of quality, then

we have to look at those ways of getting this

backlog down.

We made changes to the count system, as
you know. We talked about that in several PPAC
meetings, and I think that's going very well. And
some of the metrics that we put in place to try to
capture the consequences are looking fairly good.
I think one of them is perhaps the RCEs, and, yes,
the backlog has grown in that area.

The performance appraisal plan changes
that we implemented, implementation just took
place last month, so we'll be looking at the
effects of that and hopefully see some good
results from that.

Our hoteling program. Again, we
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continue to have high interest in this. 1It's a
big recruitment thing for us in terms of getting
-- you know, people definitely like the
flexibility that it offers and often times come
here with that in mind that they would like to
eventually hotel. But that forces us to continue
to look for improvements in our ability to
collaborate and to train in a virtual environment
and to interact with our stakeholders also so that
it's transparent. And as we've been discussing,
we have some challenges there, but I think we're
-- you know, we've got some collaboration tools
that we are currently testing that are very robust
and I think will really be a big improvement.

The hiring for last year. We ended up
hiring 276 examiners, and we had a mixture of
examiners that had previously worked at the
agency, so they were reinstated. We had some
retirees that came back. We had almost 100
examiners that had experience in IP, and then we
had about 133 new examiners that had come in with

no experience.
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So we continue to focus our efforts on
hiring sort of a diversified population of
employees, and we have our work cut out for us
this year because we have a goal of 1,325 new
examiners to bring in. So our hiring coordinators
are very, very busy.

We had a low attrition rate last year.
That rate, 3.27 percent, does not reflect retirees
and transfers, but it's still very low. I think
if you added retirees and transfers in, it's about
4.6 percent.

MR. ADLER: Peggy, how many people does
that 3.27 equal-?

MS. FOCARINO: I believe it was 280 or
something like that.

MR. ADLER: About the same as we hired?

MS. FOCARINO: Yeah. We didn't quite
get to the replacement hiring number. I think it
was just about equal. Right.

MR. BORSON: Peggy, how do you expect
the attrition rate to change as the economy picks

up and there may be other opportunities for
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examiners offsite.

MS. FOCARINO: Right. I would think we
could expect to see an increase in attrition,
particularly in the electrical and computer areas
as those industries, you know, need hires. So,
you know, hopefully -- we have a lot of
initiatives in place that we focused heavily on
retention, but certainly the economy is a factor
in all of this.

And we also have now a new training
academy program where we've cut the duration in
the academy from 8 months to 4 months. So we have
a new program there also that we're monitoring
closely to see, and we haven't see the first class
graduate from this 4-month training yet. But, you
know, we had done a lot of surveying over the last
couple of years on the 8-month program, and it was
pretty unanimous that both the SPEs and the
examiners in the program felt that that was too
long of a period of time and that 4 months seemed
to be more appropriate. So we'll see how

effective that is.
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MR. BORSON: I have a related question
to the economy picking up elsewhere. If the
President's pay freeze, increase freeze goes into
effect, have you run any projections on what that
would do to attrition?

MS. FOCARINO: Well, we're on a special
pay scale, so it has some impact obviously. But,
you know, I think that will definitely not be in
our favor, and I think we experienced a decrease
in the amount of attrition because I think people
perhaps were looking at federal employment on the
heels of '09 and thinking that there was -- you
know, if you consider overall the compensation
package, that it was a pretty good one. But I
think it will hurt us. It's just hard to predict
how much.

Robert has something to add to that.

MR. BUDENS: Actually I was going to
propose a slightly different view on the attrition
numbers if the economy picks up. Admittedly it's
an unknown, but historically when we've been able

to hold onto examiners for more than about four
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years or so, we tend to keep them, mainly because
they've been away from the, you know, the lab, or
the engineering spaces or whatever for long enough
that it gets a little more difficult to go get
back into that realm.

We've gone through a fairly significant
lengthy period now where most of the examiners we
have, have been on board for several years. We're
hiring some, but we haven't hired really very many
in the last two years.

It's very possible that we may not see
as much of an increase in attrition as we might
have expected in other periods of time, but what
we might see is also maybe an increased difficulty
in bringing people on board, especially with the
pay freezes coming into play now. And if a hiring
freeze comes on board, we're in deep kimchi.

But just a different thought. I mean, I
think it's all speculation, but it would be
interesting to see what happens.

MS. FOCARINO: Yeah. Robert is right.

If we look at our data, you can see that if



10

11

12

13

14

15

16

17

18

19

20

21

22

examiners are here three years, then the attrition
rate goes down to under 3 percent. But, again,
it's hard to predict. 1If we have a lot of newer
examiners in here and they haven't, you know,
reached that threshold or -- and we are hiring a
lot in the computer and electrical area. That's
where we -- at least history shows us we seem to
be vulnerable in terms of losing examiners with
the less experience to the outside.

And then just -- Bob mentioned this
also, but we're looking at, you know, improving
our systems, both the entire system itself. And
you'll hear a little bit more about that from our
CIO, but also looking at the process and trying to
reengineer that.

And Jim Dwyer 1is looking at that with
his team and Christian Chase and areas where we
have duplicative processes, or we can improve
processes so that we're just not automating a
system that really is not as efficient as it could
be. So there's a lot of effort in that area.

So, any questions? Robert?
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MR. BUDENS: Yeah. Peggy, on the
Telework issue, do you have current numbers of how
many people we have teleworking that live outside
the 50-mile commuting area?

And, number two, has the agency, you
know -- you know, we've been talking in PPAC for

quite a while about the problem of having people

come back, and we've always said it would take an
act of Congress to change that. Well, now we've
had the act of Congress. Has the agency done any
projections yet that if we -- you know, if and
when we get the details worked out in the joint
committee and stuff, how many people, who are
currently living within the 50-mile radius, may
choose to move out the 50-mile radius?

MS. FOCARINO: Yeah. Good questions.
The last numbers I saw, there were probably about
70 examiners that live in other states outside of
the 50-mile radius.

And, you know, we've done surveys to ask
the examiners, if you could move and not have to

come back in, would you? And, of course, a lot of
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them say they would. How many that translates
into when it acts comes down to it? Well, now you
can so go ahead. 1I'm not really sure, but I would
expect a significant number would move.

But because of this legislation out, I
think there's no time to waste to try to figure
out how to make sure that we continue to be able
to communicate with applicants and with each other
and training. The four- month academy program, a
lot of the training will be CBT, not only in
person, but also you can access the training
either via webcast or CBT. So that we are
covering all bases in terms of the modes of
training, and we just have to start thinking about
doing many, many things virtually or at least
having the capability. So it's definitely going
to be a challenge.

MR. BORSON: Okay. Peggy, thank you
very much.

MR. PINKOS: Can I have --

MR. BORSON: Oh, a question. Yes,

Stephen.
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MR. PINKOS: Hi, Peggy. Thanks. Going
back to the green tech program, do you know what
percentage of those petitions are from non-U.S.
Applicants?

MS. FOCARINO: I don't. I don't see
Jackie Stone here, but she sort of administers the
program. We probably -- I don't know if we have
that data. Do we, Bob?

MR. BAHR: I'm not aware.

MS. FOCARINO: Yeah. Yeah. I'm not
sure, Stephen, but I'll inquire. And if we can
get that data, I'll certainly share it with
everyone.

MR. PINKOS: And is there sort of
published criteria? Like for petitions that are
granted, dismissed, and denied, is there --
there's a significant number, so I'm not sure you
can generalize, you know, the leading basis for
dismissal or denial.

MR. BAHR: I don't think we have -- I
don't think my thing is working.

We don't have that, like the various
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types, but it's all kinds of things. You know, a
lot of it is just --

MR. BORSON: 1I'm sorry, Bob. For the
benefit of those that are not here, maybe pick
another station with a -- oh, there you go. That
seems to be on now.

MR. STOLL: It's on, Bob.

MR. BAHR: Oh, wow. It's on now. We
don't have it published. Petitions get turned
down for many different reasons, and the older
ones, when we had a filing date requirement,
sometimes that would be missed. Sometimes it was
just, you know, statement is not there, but it's a
variety of reasons.

MS. KEPPLINGER: I can speak from
personal experience. I think initially also they
had requirements --

MR. BAHR: Right.

MS. KEPPLINGER: -- as to subclass. So
some of them were dismissed because they -- or
denied because it wasn't -- they weren't

classified in the correct subclass.
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Some of my clients, we suggested other
subclasses, and they accepted them into the
program.

They don't have those requirements now,
so I suspect the numbers have changed since they
changed -- since they amended the criteria for
entering it.

MR. PINKOS: So what's the general
definition of a type of application that qualifies
as a Green Tech?

MR. BAHR: Well, it would be an
invention that helps the environment, that, you
know, contributes substantially toward improving
the environment, or cuts down on greenhouse gases,
or, you know, improves energy, you know, more
energy effective. So those are the primary
reasons. Or energy efficiency and new types of
renewable energies.

MS. KEPPLINGER: If you look -- there's
a federal register notice --

MR. BAHR: Yeah.

MS. KEPPLINGER: -- that lists a
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significant number of things. I mean, it can be
scrubbers in, you know, smokestacks, all sorts of
things.

MR. BORSON: Okay. Are there any
further questions from the floor?

MR. ADLER: I mean, it's obvious -- I
mean, it's very good that the backlog is starting
to come down because you've focused on trying to
get those older cases out of the system, but the
pendency numbers to get to 10 and 20 from where
they are now still requires a lot of reengineering
or changes to get anywhere near there in the time
frame. And I know that the QIR effort and Jim's
reengineering work is some of it, and we'll hear,
I guess, from that. But there really isn't much
change right now in the pendency numbers.

How we going to -- I mean, do you have
any thoughts about how we're going to get from
where we are to where we need to be?

MS. FOCARINO: Well, as I said, Jim
Dwyer 1s really spending a lot of time on this.

Bu, you know, I think, Mark, to your
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question, I mean, the backlog is one thing, and
you can work off a significant number of cases in
the backlog. But the age of those cases runs a
wide spectrum. So they're kind of two different
things in a way.

So to get pendency to 10 months, you
really have to focus on the age